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Consumer Law - Unfair and
Deceptive Trade Practices

Fontev. AT&T Wireless Services
Inc., 30 Fla. L. Weekly D1491 (Fla.
4" DCA 2005). Plaintiff consumer
entered into a contract with provider
AT&T for wireless phone service. The
“Terms and Conditions” section to the
provider’s new customer welcome
guide contained an arbitration clause.
The arbitration clause: (1) disallowed
the arbitrator to award relief on a
class wide basis; (2) allowed relief
pursuant to applicable consumer pro-
tection statutes; (3) provided that
each party was responsible for their
own attorney’s fees; and (4) provided
that if any portion of the agreement
was found invalid, the balance re-
mained enforceable. The provider
subsequently changed customer rate
plans whereby charges for directory
assistance calls were increased, and
busy/unconnected calls were now
billed. Plaintiff attempted to cancel
her plan, but did so after the
provider’s penalty-free window had
expired. Plaintiff then filed a proposed
class action lawsuit, alleging that the
provider’'s practice of unilaterally
changing customer rate plans was a
breach of contract, fraud, and a viola-
tion of the Florida Deceptive and
Unfair Trade Practices Act
(FDUTPA). The trial court granted
provider’s motion to compel arbitra-
tion, finding that the challenged por-
tions of the arbitration agreement
were not unconscionable. The plain-
tiff appealed.

The Fourth District Court of Appeals
reversed in part and affirmed in part:

(1) The Fourth District found the
FDUTPA to be a remedial statute
designed to protect consumers, with
aremedial purpose to provide for the
possibility of an attorney’s fee award

(see Section 501.2105, Florida Stat-
utes.) Because of the small sums usu-
ally involved, if individual consumers
could not recover in full their attor-
ney fees, they would likely deter-
mine it is too costly and too great a
hassle to file suit, and individual en-
forcement of this act would fail. To
avoid this from happening, attorney’s
fees are included in the protection,
and the Fourth District held that the
arbitration clause’s attempt to bar on
an award of attorney’s fees defeated
a remedial purpose of FDUTPA.
(2However, the Fourth District
attempted found this bar on fees sev-
erable from the remaining valid le-
gal obligations of the agreement, and
thus the entire agreement was not
void as a matter of law. On remand
the trial court was instructed to
sever this clause denying attorney’s
fees to bring the agreement into con-
formity with the remedial purposes
of FDUTPA,
(3) The arbitration clause’s bar on
class representation did not defeat
any of the remedial purposes of
FDUTPA in the instant matter, and
there is no “blanket right” to the use
of the class tool under any circum-
stance.
{(4) To decline to enforce a contract
as unconscionable, the contract must
be both procedurally unconscionable
(i.e. unconscionable in the forma-
tion) and substantively unconscio-
nable (i.e. unconscionable terms.)
Here, the Court held that the arbi-
tration clause was not procedurally
unconscionable, as the Terms and
Conditions were explicitly noticed,
the plaintiff was free to choose any
wireless service provider and the
plaintiff had a period of time to can-
cel the contract after its execution.
Thus, the Court did not need to ex-
amine the substantive aspect of

unconscionablility.

Boca Burger, Inc. v. Forum, 30
Fla. L. Weekly S539 (Fla. July 7,
2005). In a lengthy analysis and re-
view of a Fourth District Court of
Appeal ruling regarding an action
brought under the Florida Deceptive
and Unfair Trade Practices Act, the
Florida Supreme Court held: 1) a trial
court has no discretion to deny a
plaintiff the absolute right to amend
its complaint once as a matter of
course before any responsive plead-
ing is served and the fact that a mo-
tion to dismiss is pending at the time
of the amendment has no effect; 2) a
defendant may assert as an affirma-
tive defense of federal preemption in
a motion to dismiss; and 3) a district
court may impose sanctions on an
appellee or lawyer for a frivolous de-
fense of a patently erroneous trial
court order but should only do so in
rare circumstances.

Creditor’s Rights - Supplemen-

tary Proceedings
Dylan Investments, Inc. v.

Nortel, Inc., 30 Fla. L. Weekly
D1518 (Fla. 4* DCA 2005). Plaintiff
obtained a judgment against Arne
Soreide and his wholly-owned corpo-
ration, Nortel, for breach of a com-
mercial lease. Plaintiff then brought
supplementary proceedings against
Mr. Soreide’s wife, Lynn Soreide, al-
leging that Ms. Soreide was indebted
to it by virtue of fraudulent transfers
from Nortel through a separate cor-
poration, Accutel Communications,
wholly-owned by Ms. Soreide. The
trial court entered judgment in favor
of Ms. Soreide.

The Fourth District Court of Ap-
peal affirmed on the grounds that
there existed competent, substantial
evidence that Accutel conducted an
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entirely different business than
Nortel and was incorporated before
the lease at issue was consummated.
As such, the trial court did not err by
concluding that no fraudulent trans-
fer occurred as the evidence at hand
supported this conclusion.

Improper Fee Splitting
The Florida Bar v. Shankman,

30 Fla. L. Weekly S571 (Fla. July
7, 2005). In Shankman, four attor-
neys joined together to form a law
firm with no shareholder agreement.
Two years after the firm started, it
faced financial difficulties, with only
one of the partners, the respondent,
generating fees. Worried that he
would incur more than his fair share
of the firm’s debt, the respondent left
the firm, bringing with him his labor
law department which consisted of
himself, an associate, a paralegal, and
an administrative assistant. In the
course of his move, the Supreme
Court found that he violated a num-
ber of Rules Regulating the Florida
Bar: 1) he created a bonus sharing
plan while still at the original firm
that split fees with his paralegal, as-
sociate, and administrative assistant;
2) he accepted a payout from settle-
ment proceeds of the original firm’'s
client without disclosing it to his de-
partment or the firm (storing it in the
ceiling of his apartment and later jus-
tifying it as an “unexpected gift)”; and
3) he took several of the firm's cli-
ents without disclosure. The Su-
preme Court found this to be fraudu-
lent and deceitful conduct in violation
of the Rules with aggravating circum-
stances such to warrant a ninety-one
day suspension with proof of rehabili-
tation required as a condition to re-
spondent returning to active status.

Fiduciary Duty

Mac-Gray Services, Inc. v.
DeGeorge, 30 Fla. L. Weekly D1663
(Fla. 4th DCA July 6, 2005). In re-
versing a jury award in favor of the
Plaintiffs arising from claims relat-
ing to a failed laundry business, the
Florida Fourth District Court of Ap-
peal held that the trial court should
have directed a verdict in favor of the

defendant where the contract be-
tween the parties for the purchase of
laundry equipment precluded relief
on Plaintiff’s claims of fraudulent in-
ducement and breach of fiduciary
duty. In so doing, the District Court
held that where the transaction be-
tween the parties was an ordinary
commercial transaction, the purchase
of equipment to start a laundromat,
no fiduciary duty was owed from the
seller to the purchaser for the suc-
cess of the business. This was espe-
cially so because the purchase con-
tract between the parties stated that
the buyer was not to rely on the
seller’s expertise. A fiduciary rela-
tionship is one based on special trust
created between the parties, which
could not have existed where it was
contractually disavowed.

Noncempetition Agreements
Vela v. Kendall, 30 Fla. L.

Weekly D1674 (Fla. 5th DCA July
8, 2005). Plaintiff ran a delivery ser-
vice to various retail stores to whom
Defendant was hired as an indepen-
dent contractor to provide such de-
livery services. Defendant was termi-
nated, and Plaintiff brought suit
seeking an injunction and damages
pursuant to Defendant’s alleged vio-
lation of a restrictive covenant (two
year non-compete clause) in his em-
ployment contract with Plaintiff. The
trial court ruled in favor of Plaintiff,
awarded damages, and granted a two
year injunction. Defendant appealed.
The Florida Fifth District Court of
Appeal affirmed the ruling in all re-
spects except the injunction. In so
doing, the court held that the time of
the two year non-compete clause had
already run, Plaintiffs received suffi-
cient damages for that time period,
and the trial court was without au-
thority to further extend the restric-
tive covenant for another two years
in the final judgment.

Fulford v. Drawdy Bros.
Const., II, Inc., 5 Fla. L. Weekly
D1386 (Fla. 4" DCA 2005). Employee
entered into a non-competition agree-
ment with his former employer. Em-
ployee was terminated and believed
that the former employer had fired
him to avoid paying a bonus. Em-
ployee and his former employer used
pre-suit mediation to settle this dis-
agreement, whereby employee re-
ceived a monetary payment, and the

non-compete agreement was modi-
fied to reduce its duration from three
years to 18 months and its geographic
scope was limited from eight coun-
ties to three counties. Within the 18
month period, the employee began
working for a competitor in one of the
three prohibited counties. The former
employer obtained a temporary in-
Jjunction, which the employee chal-
lenged.

The Fourth District Court of Ap-
peals held that trial court did not
abuse its discretion in enforcing a
non-compete agreement against the
employee. Here, the 18-month cov-
enant not to compete within three
particular counties, furthered the
employer’s legitimate business inter-
ests relating to its bidding process,
customer list, and specialized train-
ing in the industry. The covenant was
reasonably necessary to protect these
business interests, and was not over-
broad or overlong.

Offer of .Judgment/Proposals for

Settlement

Mills v. Martinez, 30 Fla. L.
Weekly D1672 (Fla. 5th DCA July
8, 2005). The Fifth District Court of
Appeal reversed a trial court’s deci-
sion denying Plaintiff her request for
attorney’s fees after prevailing pur-
suant to Florida Rule of Civil Proce-
dure 1.442 and section 768.79. The
trial court had denied fee on the
grounds that her proposal of settle-
ment was prematurely filed. The Dis-
trict Court held that Plaintiff’s error
in filing her proposal to settle prema-
turely was immaterial and did not
affect the Rule’s application such as
to deny her an award of attorney’s
fees, which would only serve to frus-
trate legislative intent.

Heymann v. Free, 30 Fla. L.
Weekly D1714 (Fla. 1st DCA July
18, 2005). This case arose on appeal
from a trial court’s ruling granting
Plaintiffs significant attorneys’ fees
and costs as sanctions against Defen-
dants for unreasonably rejecting
Plaintiffs’ unified settlement offer
prior to proportionately larger jury
award in Plaintiffs’ favor. The First
District reversed the award of attor-
neys’ fees and costs because Plaintiffs’
original settlement proposal had
failed to apportion the proposal be-
tween the two Defendants. The Court
held that the plain language of
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Florida Rule of Civil Procedure
1.442(c)(3) required a joint proposal
for settlement to differentiate be-
tween the parties, even where one
party’s liability is purely vicarious.
The District Court reversed the trial
court’s ruling reluctantly and further
state in dicta that its ruling, while
necessitated by the Rule and current
case law, has against legislative in-
tent and that the Supreme Court
should amend the rule to keep it bet-
ter in line with the legislature’s pur-
pose.

Nation Technology Corp. v. Al
Teletronics, Inc., 30 Fla. L. Weekly
D1549 (Fla. 2d DCA 2005). Plaintiff
sued Defendant Corporation and its
president, asserting tortious interfer-
ence with an employment contract
and tortious interference with busi-
ness relationships. Plaintiffs also
sought an injunction against defen-
dants. Prior to trial, defendants
served plaintiff with an offer of judg-
ment in the amount of $50,000. Plain-
tiff rejected the offer and proceeded
to trial. Following a jury verdict of
no liability on the part of defendants,
defendants sought to recover their
attorney’s fees and costs incurred
since the date of their offer. The trial
court denied them fees and costs, find-
ing that their offer was deficient be-
cause it failed to mention plaintiff’s
request for injunctive relief. The trial
court also denied prevailing party
fees to defendants. Defendants ap-
pealed.

The Second District Court of Ap-
peals reversed, finding the defendant’s
offer to be legally sufficient to support
an award of fees and costs because it
complied with the requirements of
Florida Rule of Civil Procedure
1.442(c)(2)(D), and Section 768.79,
Florida Statutes, by stating with par-
ticularity all nonmonetary terms and
conditions. The trial court found that
the offer failed to specifically address
the plaintiff’s claim for injunctive re-
lief, rendering the offer fatally defec-
tive. The Second District disagreed
because the defendants’ offer provided
that it was intended to “resolve all
claims in this action arising out of the
incident giving rise to the Plaintiff’s
complaint.” The Second District held
that the offer presented no ambigu-
ity and plaintiff could fully evaluate
the offer without judicial interpreta-
tion. Defendants’ offer was thus suf-

ficiently particular to satisfy the re-
quirements of Section 768.79 and to
entitle them to an award of reason-
able attorney’s fees and costs in-
curred since the date of their offer.

Real Property

Rotemi Realty, Inc. v. Act Realty

Co., 30 Fla. L Weekly S528 (Fla.
July 7, 2005). This case involved a
dispute over a commission purport-
edly arising out of the sale of real
property to the Miami-Dade County
School District for the construction
of a new high school. In quashing the
Third District Court of Appeal’s deci-
sion, the Florida Supreme Court re-
affirmed the general rule that con-
tingency fee contracts (contingent on
the consummation of the sale) involv-
ing a government purchase or sale
do not violate public policy unless it
is shown they involve or were induced
by “favor” or “corrupt means” and
extends that fifty year old general
rule to include real estate brokerage
fee arrangements. In so doing, the
Supreme Court held that where the
brokers were the procuring cause of
the sale they were entitled to their
commission for such sale.

Spoliation of Evidence
Martino v. Wal-Mart Stores,

Inc., 30 Fla. L. Weekly S536 (Fla.
July 7, 2005). In approving the
Florida Fourth District Court of
Appeal’s dismissal of an independent
action for spoliation of evidence, the
Florida Supreme Court held that an
independent cause of action for spo-
liation of evidence does not lie where
the alleged spoliator is also the de-
fendant in an underlying negligence
case defendant are one and the same.
The Plaintiff was injured when a
shopping cart in Defendant’s store
collapsed. She sued the Defendant for
negligence and filed a separate claim
for spoliation based on Defendant’s
inability to produce during discovery
either the shopping cart at issue or a
security video that may have re-
corded the incident. The Fourth Dis-
trict Court of Appeal held and the
Supreme Court agreed, that where
the Defendant is not found to have
intentionally destroyed evidence and
had no contractual or statutory duty
to preserve that evidence, no sepa-
rate claim for spoliation can be main-
tained, but a presumption may arise

from such spoliation that can be con-
sidered in the underlying action for
negligence.

Shareholders/Breach of Fidu-
ciary Duty

Radcliffe v. Gyves, 30 Fla. L.
Weekly D1439 (Fla. 4™ DCA 2005).
Plaintiff shareholders brought suit
against defendant board of directors
alleging gross negligence, breach of
fiduciary duty, and aiding and abet-
ting breach of fiduciary duty, arising
out of an alleged fraudulent manipu-
lation of corporation’s stock price.
Directors moved to dismiss for lack
of personal jurisdiction, because they
were not residents of Florida. The
trial court denied the motion to dis-
miss. The directors appealed.

The Fourth District Court of Ap-
peals reversed the trial court and
held that the shareholders failed to
establish the existence of long-arm
Jjurisdiction over board members, and
that the board members lacked mini-
mum contacts with Florida. The
Fourth District held that, where the
directors filed affidavits that con-
tained blanket denials of the factual
allegations in the complaint, and fur-
ther contended that the individual
board members never committed a
tortious act in Florida and had no rea-
sonable expectation of being hailed
into court in Florida, the burden
shifted to the plaintiff shareholders
to show that jurisdiction was proper.
The shareholders filed a response to
the dismissal motion but failed to file
any counter-affidavits. The Fourth
District held therefore, that the
shareholders failed to meet their bur-
den of demonstrating that minimum
contacts existed and the corporate
veil was not pierced.
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