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Problematic Transactions


Carnes v. Fender, 31 Fla. L. Weekly D1383 (Fla. 4th DCA 2006).  In a prior action, Carnes brought a claim against Great Harbour Cay Realty & Investment Company (“Great Harbour”) for non-payment under an employment contract. See Great Harbour Cay Realty & Inv. Co. v. Carnes, 862 So.2d 63 (Fla. 4th DCA 2003).  Carnes ultimately prevailed at trial with a jury verdict awarding $3 million in damages.  However, following entry of this verdict, Great Harbour filed for bankruptcy protection, and the Fourth District Court of Appeal reversed the jury verdict.  As a result, Carnes was unable to collect on the damages award and filed this action against Fender, personally, as “sole shareholder and decision maker” of Great Harbour, based upon theories of (1) fraudulent conveyance, (2) piercing the corporate veil, and (3) continuation of business/alter ego.  Carnes alleged that Fender was responsible for depleting Great Harbour’s assets such that Carnes could not receive payment on the judgment, specifically that Fender: (1)  transferred assets owned by Great Harbour; (2) co-mingled his personal assets and corporate assets and used Great Harbour’s corporate identity as a sham to defraud investors; and (3) continued to conduct the business of Great Harbour under other corporate names.  The trial court granted summary judgment in favor of Fender.  Carnes appealed.  

The Fourth District Court of Appeal reversed in favor of Carnes, finding that material issues of fact remained precluding summary judgment.  Carnes presented conflicting evidence “sufficient to constitute the scintilla of appreciable evidence required to defeat a motion for summary judgment,” including purported admissions made by Fender that Great Harbour was a parent company through which the business would be conducted and related assets controlled, such that the trial court erred in granting summary judgment on the fraudulent conveyance issue. See Moore v. Morris, 475 So.2d 666 (Fla. 1985).

The Fourth District also held that the trial court erred in granting summary judgment to Fender on the issues of Carnes’ claims for piercing the corporate veil and Fender’s continuing of the business, finding that Carnes presented sufficient conflicting evidence whereby there could be a “reasonable inference” that “‘the corporation was organized or used to mislead creditors or to perpetrate a fraud upon them.’” To wit: Fender “admitted [to] transferring assets amongst the corporations without regard to their separate legal status and fabricating promissory notes from Great Harbour.”  As such, a jury could reasonably draw contrasting inferences based upon such evidence, either that: (1) the transfers took place prior to the Carnes’ termination or (2) the transfers took place afterward in order to defraud Carnes.  

Finally, the Fourth District rejected both parties’ requests for attorney’s fees: Fender’s because his offers for settlement “lacked the specificity required,” and Carnes’ because he was seeking fees based solely upon the inappropriateness of Fender’s fee request, claiming Fender’s offers for settlement to be invalid, and “a party cannot receive fees for the time spent litigating fees.” See Mediplex Constr. of Fla., Inc. v. Schaub, 856 So.2d 13 (Fla. 4th DCA 2003).

Franklin Financial, Inc. v. White, 31 Fla. L. Weekly D1394 (Fla. 4th DCA 2006). In the early 1990’s a judgment lien was entered against Norma Jean White (“White”) and several other defendants. In 1994, the original judgment holder apparently attempted to record the judgment lien; however, the record is unclear whether the judgment lien ever matured, and, in any event, the original judgment holder never executed on the lien.  Following a series of assignments Franklin Financial (“Franklin”) came to hold the judgment lien.  In January 2003, Franklin recorded the judgment and filed a complaint to foreclose the judgment lien on specific property in Florida owned by White. White subsequently conveyed the property to her current husband and, then, Big Lake National Bank (“Big Lake”) recorded a mortgage on the property. Franklin’s complaint also named the current husband and Big Lake as defendants. Both Franklin and Big Lake filed motions for summary judgment, Franklin claiming a superior interest in the property and Big Lake claiming Franklin’s interest to be invalid. The trial court found in favor of Big Lake and held Franklin’s lien to be invalid, finding the underlying judgment lien defective for failure to affix liability to a specific defendant in the body of the judgment. Franklin appealed. 

The Fourth District Court of Appeal reversed, holding both that (1) Franklin’s interest in the property was valid, and (2) Franklin could rerecord the judgment lien after it had expired. First, the Fourth District found Franklin’s lien to be valid where the judgment identified White and her deceased husband in the caption and established liability against the “defendants” in its body, because “[t]he record from the earlier lawsuit clearly establishe[d] the judgment bound [White] personally.” In Florida, “‘[e]very judgment may be construed and aided by the entire record’” such that “‘if the parties for and against whom [it] is rendered are so referred to therein as that a reference to its caption, or to the pleadings, process, and proceedings in the action, will make certain the names of the parties thus referred to.’” Quoting Taylor v. Branham, 17 So. 552 (Fla. 1895). 

As to the second issue, a judgment lien was not in place when Franklin came to hold the judgment in 2003.  However, the Fourth District held that a “plain reading” of the Florida Statute Section governing judgment liens, Section 55.01 et seq., while technically “silent” on the issue, allowed “a judgment creditor to rerecord a judgment after the first judgment lien has expired.”  As such, Franklin’s lien, which was rerecorded in 2003 and prior to Big Bank’s mortgage recording, was the superior interest to Bank Bank’s mortgage.  “When a judgment is recorded, the judgment lien takes priority over any liens recorded thereafter. It maintains this priority so long as it exists … By extending the judgment lien’s life, the judgment creditor maintains the judgment lien’s priority over any liens recorded after its original date of recording and also over any liens recorded after its date of extension.”  Here, had Big Bank recorded its mortgage while Franklin’s judgment had lapsed, i.e. “ceased to exist,” Big Bank would have had the superior interest; however, because Franklin recorded first, its interest was superior. 

Home Loan Corp. v. Aza, 31 Fla. L. Weekly D 1519 (Fla. 3d DCA 2006).  Home Loan, a residential lender, filed suit against several defendants involved in a loan transaction, including counts of fraud and negligent misrepresentation against Aza, individually, for allegedly committing tortious acts while performing her duties as President of Genesis Title Services Corp. Home Loan alleged that Aza prepared, signed and certified a HUD-1 settlement statement which contained knowingly false statements and material misrepresentations regarding payments made by the borrower. The trial court dismissed Home Loan’s claims against Aza personally with prejudice, on the theory that because Aza signed the relevant documents in her capacity as corporate president she could not be held personally liable.  Home Loan appealed.  The Third District Court of Appeal reversed, holding that “Aza may be held individually liable for her own tortious acts committed in the scope of her employment by the corporation.” 
Airflo A/C & Heating, Inc. v. Pagan, 31 Fla. L. Weekly D1540 (Fla. 2d DCA 2006). Edwin Pagan (“Pagan”), owner and operator of King-Air, a manufacturer of marine air conditioning systems, entered into an agreement with Airflo A/C & Heating (“Airflo”), whereby Airflo allegedly purchased Pagan’s interest in King-Air.  Airflo then began to manufacture and sell air conditioning units under the King-Air name. Pagan subsequently entered into a separate agreement with Daniel Jimenez (“Jimenez”) and Dansea Services, Inc. (“Dansea”) whereby he specifically sold to them the King-Air name. Thereafter, Airflo filed this suit against Pagan, Jimenez and Dansea (“Defendants”) seeking damages for unfair competition and for injunctive relief pursuant to the Florida Deceptive and Unfair Trade Practices Act, Sections 501.201-.213, Florida Statutes (“the Act”), arguing that, as part of his agreement, he purchased the “King-Air” name.

On the issue of liability, “that is, which party actually owned the King-Air name,” the trial court found that Airflo had validly purchased the name, and that Pagan had breached their agreement by establishing with the other Defendants a competing marine air conditioning business utilizing the same name. The trial court’s judgment enjoined Defendants from using the King-Air name for any purpose, and reserved jurisdiction to determine Airflo’s damages and entitlement to attorney’s fees. On these issues, the trial court later found that: (1) Airflo failed to prove its claim for damages due to inconsistent witness testimony, and, accordingly, denied Airflo’s request for damages; and (2) since Pagan presumed to own the King-Air name up until the judgment was rendered, his competition with the rightful owner, Airflo, was not a violation of the Act until then, and, accordingly, denied Airflo’s request for attorney’s fees as well. Airflo appealed for damages and attorney’s fees. Defendants cross-appealed the prior findings made by the trial court.

The Second District Court of Appeal affirmed the final judgment’s denial of monetary damages and the issues raised on cross-appeal “without further comment,” but reversed the denial of Airflo’s attorney’s fees, holding on this issue that, under Section 501.2105(1), Florida Statutes, Airflow was entitled to fees as the prevailing party in its complaint for injunctive relief.  Here, the Second District held that, where Pagan “had entered an agreement with Airflo that caused Airflo to believe it owned the name [King-Air]” and then “began to make and sell units under the same name knowing that he was competing with Airflo,” the trial court erred in not finding same to be unfair competition under the Act.  Moreover, because the trial court determined that Airflo was the rightful owner of the name and was entitled to injunctive relief, irrespective of its ruling on damages, “Airflo was the prevailing party in the prior proceeding.”  Thus, Airflo filed a valid complaint for injunctive relief pursuant to the Act, and, under Section 501.2105(1), was entitled to attorney’s fees as the prevailing party.

Sulkin v. All Florida Pain Management, Inc., 31 Fla. L. Weekly D1618 (Fla. 4th DCA 2006). All Florida Pain Management (“AFPM”) filed a complaint for emergency injunctive relief and damages against Sulkin, a former AFPM employee, claiming that Sulkin misappropriated trade secrets and breached their “independent contractor” agreement (“Agreement”). AFPM requested that the trial court enjoin Sulkin from future use of AFPM’s confidential patient information and the solicitation of AFPM’s patients. Sulkin counterclaimed, alleging that AFPM in fact breached the Agreement by not paying to Sulkin the minimum weekly hours (20 hours per week) provided for in the Agreement, and that, moreover, AFPM unilaterally terminated the Agreement without notice of cause and without thirty days’ notice, as was required under the Agreement.  Attached to Sulkin’s counterclaim was a copy of the Agreement, which provided that “[d]uring the term of this agreement [Sulkin] shall be paid eighty dollars ($80.00) per hour,” with a handwritten check (√) initialed by AFPM’s president next to “20-40 hrs/wk” indicating Sulkin’s weekly hours. The trial court granted AFPM’s motion for summary judgment on Sulkin’s counterclaim. Sulkin appealed.

The Fourth District Court of Appeal reversed, holding that “[g]enuine issues of material fact remain as to whether AFPM breached the Agreement, with respect both to whether the Agreement provided that [Sulkin] would be paid a minimum of $80.00 per hour for no fewer than twenty (20) hours per week and to whether AFPM unilaterally terminated the Agreement without notice of cause and without 30 days’ notice.” Here, Sulkin’s counterclaim alleged two independent breaches on the part of AFPM: (1) that AFPM never paid Sulkin for more than sixteen (16) hours per week during his tenure; and (2) that AFPM unilaterally terminated the Agreement in violation of the Agreement’s terms. 

Arbitration Agreements


Rowe Enterprises LLC v. International Systems & Electronics Corp., 31 Fla. L. Weekly D1697 (Fla. 1st DCA 2006).  Rowe Enterprises (“Rowe”) and International Systems & Electronics (“ISE”) entered into a sales contract whereby Rowe agreed to purchase electronic equipment, software and technical support from ISE for use in its supermarkets.  The agreement was evidenced by purchase orders, each signed by Rob Rowe (“Rob”) as principal for Rowe, that provided that “all ISE products and services [are] subject to the ISE Uniform Agreement terms and conditions.”  Rowe subsequently filed suit against ISE alleging breach of contract.  ISE responded with a motion to dismiss and compel arbitration, claiming that the purchase orders incorporated by reference a “Uniform Sales, Service and Support Agreement” (“USSS Agreement”), which, among other things, included a mandatory arbitration provision.  ISE attached to its motion a copy of the USSS Agreement, which it represented to be signed on the last page by Rob.  Rowe then moved to stay arbitration, attaching an affidavit executed by Rob which asserted that Rob had never seen nor signed the USSS Agreement, that the signature on ISE’s attachment was a forgery, and that Rob had never agreed to arbitrate disputes arising out of the parties’ sales contract.  Contained in Rowe’s motion was its request for “an evidentiary hearing to establish a lack of genuineness as to the purported agreement to arbitrate.”  

The trial court held a hearing on the motions, at which ISE argued that, because Rowe was challenging the validity of the whole USSS Agreement and not just the arbitration clause contained therein, the dispute must be resolved by the arbitrator and that, therefore, Rowe was not entitled to a court evidentiary hearing.  Rowe counter-argued that the basis of its claim was that it had never signed any document containing an agreement to arbitrate, that therefore no agreement to arbitrate existed, and that, due to the nature of its claim, the trial court was obliged to hold an evidentiary hearing on the issue.  Without holding any evidentiary hearing, the trial court entered an order granting ISE’s motion to compel arbitration.  Rowe appealed.

The First District Court of Appeal reversed, concluding that “factual disputes exist as to whether [Rowe] ever agreed to arbitrate future disputes arising out of the parties’ contractual relationship,” and that, as such, Rowe was “entitled to the expedited evidentiary hearing [it] requested directed at that issue.”  

The First District explained: Buckeye Check Cashing, Inc. v. Cardegna, 126 S.Ct. 1204 (2006), the United States Supreme Court identified three types of challenges to arbitration agreements in Federal Arbitration Act cases: (1) specific challenges as to the validity of the arbitration agreement, which the Supreme Court held courts are to decide; (2) challenges against the contract as a whole, which the Supreme Court held arbitrators are to decide; and (3) challenges as to “whether [an] agreement between the alleged obligor and obligee was ever concluded,” including “whether the alleged obligor ever signed the contract,” the decision-maker of which the Supreme Court declined to address.  The Court held that, “given the substantial nature of the factual dispute created by [Rob’s] affidavit … pursuant to section 682.03(1) of the Florida Arbitration Code, when a factual dispute such as that in this case exists, upon request, the trial court must hold an expedited evidentiary hearing and determine whether a valid agreement to arbitrate exists.”  
Attorney’s Fees/Offer of Settlement

Shoppes of Liberty City, LLC v. Sotolongo, 31 Fla. L. Weekly D1572 (Fla. 3d DCA 2006).  In an underlying personal injury action, Sotolongo (“Plaintiff”) brought suit against several defendants.  On June 16, 2003, Plaintiff moved to amend its complaint to include Shoppes of Liberty City (“SOLC”) for the first time as a defendant.  The trial court granted Plaintiff’s motion on June 17, 2003, and, on June 22, 2003, SOLC was served process.  On June 25, 2003, a formal order amending the complaint was filed with the clerk.  Then, on October 22, 2003, SOLC served a settlement proposal to Plaintiff, which Plaintiff did not accept.  SOLC subsequently applied for attorney’s fees and costs, pursuant to section 768.79, Florida Statutes, and Florida Rule of Civil Procedure 1.442, for its unaccepted proposal.  The trial court denied SOLC’s application, ruling that, pursuant to Rule 1.442(b), the proposals served on October 22, 2003, were fatally premature as filed “earlier than 90 days after the action [was] commenced” because “the action was not commenced within the meaning of [Rule 1.442] until July 25th,” when the formal order was filed.  SOLC appealed. 
The Third District Court of Appeal reversed with directions to award attorney’s fees and costs under Section 768.79 and Rule 1.442, for two distinct reasons: (1) this action was commenced against SOLC on June 16, 2003, “when [SOLC] was first named in the proposed amended complaint,” thus removing any implication of the “allegedly critical 90-day period” stated in Rule 1.442(b) (see Totura & Co. v. Williams, 754 So.2d 671 (Fla.2000)); and (2) “[e]ven if this were not true … a mere prematurity of a defendant's proposal for settlement does not disentitle it to recovery under [Rule 1.442].” See Kuvin v. Keller Ladders, Inc., 797 So.2d 611 (Fla. 3d DCA 2001).  

Class Actions


Engle v. Liggett Group, Inc., 31 Fla. L. Weekly S465 (Fla. 2006).  In 1994 the trial court certified as a nationwide class action under Florida Rule of Civil Procedure 1.220(b)(3) a group of smoker and survivors who had filed a class action complaint seeking compensatory and punitive damages against major domestic cigarette companies and two industry organizations (“Tobacco”) for injuries allegedly caused by smoking.  In 1996 the Third District Court of Appeals affirmed the trial court's order certifying the class but reduced the class to include only Florida smokers (“Class”).  

In 1998 the trial court divided the trial proceedings into three phases.  Phase I considered the issues of liability and entitlement to punitive damages for the Class, and resulted in a jury verdict for the Class and against Tobacco on all counts.  Phase II was divided into two subparts. Phase II-A considered the issue of compensatory damages to the three named class representatives, and resulted in a jury verdict in the sum of $12.7 million.  Phase II-B considered a punitive damage award for the Class, and resulted in a jury verdict of $145 billion.  The trial court subsequently ordered payment in these amounts.  The appeal at issue preceded Phase III, which was to consider the individual liability and compensatory damages from the $145 billion.  However, Tobacco appealed and the Third District, in a different panel than that which originally affirmed in the trial court in 1996, ultimately reversed the trial court’s final judgment with instructions to decertify the class. 
The basis for the Third District’s decertification was a settlement agreement entered into between the State of Florida – which had brought suit against Tobacco under the Medicaid Third-Party Liability Act (Section 409.910, Florida Statutes) asserting counts of negligence, strict liability in tort, injunctive relief, statutory and criminal violations and Florida RICO Act violations – and Tobacco, which resolved “all present and future civil claims against all parties to [the] litigation relating to the subject matter of [the] litigation, which [were] or could have been asserted by any of the parties [thereto].” (Parenthetical added by Court.)    The Third District held that, based upon the Florida Supreme Court’s holding in Young v. Miami Beach Improvement Co., 46 So.2d 26 (Fla.1950), the Settlement Agreement precluded the punitive damages claims of the Class because the State of Florida, in agreeing to relinquish its claims, had effectively resolved a matter of general interest to all of its citizens and was binding upon all citizens, including those not parties to the original litigation.  In Young, which involved citizens of the City of Miami Beach who filed an action to determine the public’s interest in particular parcel of oceanfront property owned by a private corporation, the Supreme Court held that all Miami Beach citizens, even those not parties to the suit, were bound by a judgment enjoining the city from asserting any interest in the parcel.  Here, the Third District concluded that the “Settlement Agreement, and the res judicata effect of the resulting final judgment, preclude[d] the [Class’s] punitive-damage claims.”  The Class appealed.

The Florida Supreme Court approved the Third District’s reversal of the $145 billion class action punitive damages award to the Class, on grounds different than set forth by the Third District, and quashed the remainder of the award, including the award to the named class representatives.  

First, with regard to punitive damages, the Supreme Court disapproved the Third District’s conclusion that the class action punitive damages claims were barred by the Settlement Agreement in distinguishing Young, a case of “general interest to all [Miami Beach] citizens,” with the instant matter, where “the State had no right to pursue [injuries personal to the Class members] on behalf of its citizens, [and thus] the punitive damages claims settled by the State … were distinct from the punitive damages sought by the Engle Class.”  Moreover, the State’s settlement agreement expressly provided that it “shall [not] be offered or received in evidence in any other action or proceeding … other than in an action or proceeding arising under this settlement agreement.”  Accordingly, the Third District “erred in applying the doctrine of res judicata to bar [the Class’s] punitive damages claim.”

The Supreme Court decertified the Class and vacated the punitive damages award on different grounds: (1) unanimously because the award was excessive as a matter of law; (2) by a majority because the Third District misapplied the Supreme Court decision in Ault v. Lohr, 538 So.2d 454 (Fla.1989) by holding that compensatory damages must be determined before a jury can consider entitlement to punitive damages; and (3) by a majority because the trial court erred in allowing the jury to make a finding of entitlement to punitive damages without proof of liability because, “consistent with Ault, proof of liability, which includes both reliance and causation, is a predicate to the determination of entitlement to punitive damages.”  Here, the Class punitive award was “clearly excessive” because “total compensatory damages had not been determined” by the trial court prior to the award, and thus trial court’s three-phase approach was an abuse of its discretion where it did “not provide a reviewing court with an adequate starting point to compare the lump sum punitive damages amount to compensatory damages to ensure some reasonable relationship.”  Under Ault, although compensatory damages need not be determined before a jury can consider punitive damages, “a ‘finding of liability’ is required before entitlement to punitive damages can be determined.”  Here, “the Phase I verdict did not constitute a ‘finding of liability’ under Ault … [because] had the jury found for Tobacco on the legal cause and reliance issues during Phase II … [same] would have precluded the jury from awarding compensatory or punitive damages.”  

The Supreme Court determined that the Third District also erred when it subsequently nullified its 1996 affirmance of the trial court’s certification order because, under the circumstances present here, the trial court’s certification order did not result in a “manifest injustice.” See Florida Department of Transportation v. Juliano, 801 So.2d 101 (Fla.2001).  “[T]he trial court did not abuse its discretion in certifying the class,” and no circumstances existed which justified the subsequent Third District panel’s reconsideration.  However, the Supreme Court agreed that “class action treatment for Phase III of the trial plan [wa]s not feasible because individualized issues such as legal causation, comparative fault, and damages predominate,” and decertified the class, “retaining the jury’s Phase I findings other than those on the fraud and intentional infliction of emotional distress claims, which involved highly individualized determinations, and the finding on entitlement to punitive damages questions, which was premature.”  

Non-Competition Agreements/Trade Regulation 

      Henao v. Professional Shoe Repair, Inc., 31 Fla. L. Weekly D1463 (Fla. 5th DCA 2006). Henao (“Plaintiff”) and Restrepo (“Defendant”) were equal shareholders in Professional Shoe Repair (“PSR”), a corporation in the business of repairing footwear. During this period PSR had a lucrative repair contract with Walt Disney. In 1999, Plaintiff sold his 50% stock interest in PSR to Defendant for $28,000, and, under the terms of this stock purchase agreement, Defendant assigned all rights, title and interest in the Disney contract to Plaintiff. Thereafter, Disney executed a new contract with Plaintiff’s new firm, Shoe Repair, USA, under the same terms and conditions as the previous PSR contract. Attendant to the stock purchase agreement was a non-competition covenant, restricting Defendant, for a period of 10 years, from “engage[ing] in footwear repairs and/or the sales of related accessories to Walt Disney …” Plaintiff subsequently filed suit against Defendant alleging that Defendant breached the non-competition agreement by soliciting and performing footwear repair services for Walt Disney to Plaintiff’s detriment. The trial court granted judgment on the pleadings to Defendant, finding the non-competition agreement to be void and unenforceable as an illegal restraint of trade. Plaintiff appealed.

The Fifth District Court of Appeal reversed, holding that Plaintiff’s complaint stated a viable cause of action under Section 542.335, Florida Statutes, because the non-competition agreement at issue was “not an illegal restraint of trade,” and that the trial court erred in granting judgment on the pleadings.  The court held that Section 542.335 is “expansive” in scope and provides “broad general authority” for enforcement of restrictive covenant contracts “so long as such contracts are reasonable in time, area, and line of business,” and so long as the restriction is shown to be reasonably necessary to protect “legitimate business interests.” The “unfair competition” analysis outlined in Section 542.335 contrasts with that of its predecessor, Section 542.33, and the predecessor section’s “contract approach,” under which all restraints of trade were illegal and unenforceable unless clearly within an enumerated exception.  The basis for Defendant’s argument was the Second District’s decision in Flatley v. Forbes, 483 So.2d 483 (Fla. 2d DCA 1986), which held that under the strict wording of Section 542.33, Florida Statutes, a restrictive covenant prohibiting the buyer of a business (as opposed to the seller) from competing with the seller was unenforceable.  The court held that the proper analysis was pursuant to Section 542.335 (as Section 542.33 was repealed), under which the subject noncompetition agreement, whereby Defendant agreed for a period of ten years not to engage in the footwear repair business with Disney, was not an illegal restraint of trade.  Plaintiff’s complaint adequately alleged “the existence of a legitimate business interest and breach of the restrictive covenant” where it claimed that Defendant agreed for a period of ten years not to engage in the footwear repair business with Disney, and that Defendant breached this agreement by soliciting and performing services for Disney which Plaintiff would have performed.  

Ed Kalis Memorial Services, LLC v. McIntee Holdings, LLC, 31 Fla. L. Weekly D1618 (Fla. 4th DCA 2006).  In 1994, Ed Kalis sold Kalis Funeral Home (“Home”) and signed a ten-year non-compete agreement.  The Home was later sold to McIntee Holdings (“McIntee”).  In 2004, upon the expiration of the non-compete agreement, Kalis began operating a business named Ed Kalis Memorial Services (“Memorial”) as a funeral, burial, cremation and mortuarial business, located approximately 100 yards from the Home.  McIntee filed a complaint against Kalis and was granted a temporary injunction against Kalis. Kalis then changed the name of his business to Edwards Cremation & Funeral Services (“Edwards”).  Upon a request to clarify the temporary injunction, the trial court modified the injunction whereby Kalis was denied the right to use his name identifying himself as the licensed funeral home director of Edwards on any other signage, advertising and/or promotional materials in Broward County, except in limited situations, and Edwards was prohibited from using the name “Kalis” in its internet website URL.  Kalis appealed. 

The Fourth District Court of Appeal reversed, finding “the trial court’s restrictions on Kalis’s right to use his name in identifying himself as the licensed funeral director of the Memorial, whether in advertising or signage, are overly broad, and therefore, an abuse of discretion.” This was because Kalis’s use of his name in identifying himself as the licensed funeral director was “not likely to cause confusion in the mind of the public, or to work a fraud on the Home by diverting business to the Memorial.” See McGhan v. McGhan, 115 Fla. 414, 155 So. 653 (Fla. 1934). Notwithstanding this, the Fourth District agreed that “Kalis’s name should not be the predominant feature of the signage or in the advertisement.”  Additionally, the Fourth District decided that “the trial court abused its discretion in determining that Kalis could not use his name in the URL for his website.”

Contracts – Forum Selection Clause 

Assiff v. Carnival Corp., 31 Fla. L. Weekly D1431 (Fla. 3d DCA 2006). Assiff filed a complaint in the Eleventh Judicial Circuit Court in and for Miami-Dade County, Florida (“State Court”) against Carnival Corporation d/b/a Carnival Cruise Lines (“Carnival”), seeking damages for injuries allegedly sustained while onboard a Carnival cruise ship and for injuries resulting from the ship’s medical doctor’s misdiagnosis. Attached to Assiff’s complaint was the passenger ticket contract containing a forum selection clause which read, in part, that “[i]t is agreed … that all disputes and matters whatsoever arising under, in connection with or incident to this Contract or the Guest's cruise … shall be litigated, if at all, before the United States District Court for the Southern District of Florida in Miami [“Federal Court”]…” Carnival moved to dismiss the complaint, arguing that the State Court was the improper forum based on the forum selection clause. The trial court agreed and dismissed the complaint without prejudice. Assiff’s statute of limitations had run and therefore Assiff appealed, arguing on appeal that the trial court erred in dismissing his complaint rather than transferring the action from the State Court to the Federal Court.  

Assiff first contended that, pursuant to Section 47.122, Florida Statutes, the trial court was authorized to transfer the action from the State Court to the Federal Court. However, Section 47.122, Florida’s forum non conveniens statute, was deemed “inapplicable” by the Third District here because the dismissal was “based upon a forum selection clause contained in the passenger ticket contract, not forum non conveniens.” Assiff’s second contention, that the action was removable from the State Court to the Federal Court pursuant to 28 U.S.C. Section 1441, was also rejected by the Third District because none of the circumstances required for removal were present here, specifically: (1) it was the plaintiff and not the defendant seeking removal; (2) the claim did not “aris [e] under the Constitution, treaties or laws of the United States,” and (3) there is no diversity of citizenship between the parties. Despite the harsh result the Third District Court of Appeal affirmed the trial court, finding that “since there is no statutory mechanism to remove or transfer this matter to federal court, the trial court properly dismissed the complaint.”

TMW Corp. v. D&D Enterprises, Inc., 31 Fla. L.Weekly D1618 (Fla. 4th DCA 2006). D&D Enterprises (“D&D”), a Florida corporation, and TMW, a California corporation, entered into a purchase agreement whereby D&D purchased airplane landing gear from TMW for resale.  Pursuant to the parties’ agreement, D&D was also entitled to a certain documentation without which D&D could not resell the gear. D&D received the gear from TWM, but not the documentation necessary to resell it.  D&D filed suit, which TMW moved to dismiss for forum non conveniens on the grounds that this matter should properly be litigated in California. The trial court denied TMW’s motion. TMW appealed.

The Fourth District Court of appeals affirmed, holding that under the Florida Supreme Court’s decision of Kinney System v. Continental Insurance Co., 674 So.2d 86 (Fla. 1996), “the presumption favoring [D&D’s] choice of forum has not been overcome.” Under Kinney, the Supreme Court outlined a four step analysis for when an action may be dismissed on forum non conveniens grounds because a satisfactory remedy may be more conveniently sought in jurisdiction other than Florida.  The court held that “It will be just as inconvenient for the [D&D] to litigate in California as it will be for [TMW] to litigate in Florida.”  Accordingly, TMW failed to overcome the presumption favoring D&D’s choice of forum. 

Travel Country RV Center, Inc. v. Baxter, 31 Fla. L. Weekly D1728 (Fla. 1st DCA 2006).  Baxter filed suit in Suwannee County, Florida, against co-defendants Damon Corporation (“Damon”) and Travel Country RV Center (“Travel Country”) after purchasing an allegedly defective motor home manufactured by Damon and sold by Travel Country.  Damon moved to transfer venue to Columbia County, which the trial court denied after determining that one count of Baxter’s eleven-count complaint, a breach of contract action against Damon Corporation, accrued in Suwannee County.  Travel Country also moved to transfer venue to Columbia County based upon a purchase agreement it entered into with Baxter which provided that “[a]ny action arising under this agreement or between the parties hereto is agreed to be brought in … Columbia County, Florida.”  The trial court denied Travel Country’s motion as well, concluding that “[b]ecause venue is proper in Suwannee County, Florida as to Damon,” Travel Country’s forum selection clause did “not override or preclude [Baxter’s] right and privilege to select Suwannee County, Florida as the venue for this action.”  Damon and Travel Country raised separate appeals, which were consolidated.

The First District Court of Appeal reversed, holding that “the trial court erred in not honoring the venue selection clause contained in Travel Country’s purchase agreement with [Baxter]” where there was no showing that the clause was “unjust or unreasonable” (see Manrique v. Fabbri, 493 So.2d 437 (Fla.1986)), and that “[b]y bringing suit against Travel Country and Damon as co-defendants and by failing to establish that the venue selection clause is unjust or unreasonable, [Baxter is] bound by the venue selection clause as to both [defendants] and must bring the case in Columbia County.”  Here, Baxter failed to allege that the subject venue selection clause was unjust or unreasonable, instead arguing that the propriety of venue against Damon in Suwannee County was controlling.  However, the First District disagreed. 

Venue

Blackhawk Quarry Co. Of Florida, Inc. v. Hewitt Contracting Co., Inc., 31 Fla. L. Weekly D1595 (Fla. 5th DCA 2006).  Blackhawk Quarry Company (“Blackhawk”), a Florida corporation with its principle place of business is in Brevard County, and Hewitt Contracting Company (“Hewitt”), a Florida corporation with its principle place of business in Lake County, entered into a series of written contracts whereby Blackhawk agreed to provide and haul away roadbed material from the job site that Hewitt had in Brevard County.  During the term of the agreements, Blackhawk sent a letter to Hewitt’s office in Lake County, informing Hewitt that it could no longer supply the contracted-for goods and services. Hewitt sued Blackhawk in Lake County for breach of contract.  Hewitt’s complaint alleged that venue was proper in Lake County because the cause of action accrued when Blackhawk mailed the repudiation letter to Hewitt in Lake County. Blackhawk moved to transfer venue to Brevard County, claiming that the cause of action accrued, if at all, in Brevard County, where the roadbed material was delivered to, and accepted by, Hewitt. Following a hearing, the trial court entered an order denying Blackhawk’s motion to change venue, citing Suzanne Walker & Associates, Inc. v. Qualtec Quality Services, Inc., 660 So.2d 384 (Fla. 5th DCA 1995). Blackhawk appealed.

The Fifth District Court of Appeal reversed, pursuant to Sections 47.011 and 47.051, Florida Statutes, holding that venue was proper in Brevard County because “performance was to occur in Brevard County.”  First, the Fifth District rejected Hewitt’s argument that the proper standard for appellate review was an abuse of discretion standard, determining that its review was de novo where “there is no factual issue on appeal.” See PricewaterhouseCoopers LLP v. Cedar Res., Inc., 761 So.2d 1131 (Fla. 2d DCA 1999). Section 47.011, which governs venue generally, provides, in part, that “[a]ctions shall be brought only in the county where the defendant resides, where the cause of action accrued, or where the property in litigation is located.” Section 47.051, Florida Statutes, which defines the scope of venue for actions against Florida corporations, states that such actions “shall be brought only in the county where such corporation has, or usually keeps, an office for transaction of its customary business, where the cause of action accrued, or where the property in litigation is located.”  Thus, venue for the instant matter would only be proper in Lake County if the cause of action accrued there.  Here, the Fifth District held that the cause of action accrued in Brevard County because Blackhawk’s alleged failure to perform under the contract occurred in Brevard County.  “Where the alleged breach lies in the defendant's act of renouncing and refusing to further recognize a partially completed contract, the cause of action accrues and venue is proper where the contract was to be performed.” See Sagaz Indus., Inc. v. Martin, 706 So.2d 374 (Fla. 5th DCA 1998).
Settlement Proposals/Offers of Judgment 

State Farm Mut. Auto. Ins. Co. v. Nichols, 31 Fla. L. Weekly S358 (Fla. 2006). Nichols suffered injuries in a car accident in 1996 and requested personal injury protection (“PIP”) benefits from her insurer, State Farm. After paying her early medical bills, State Farm requested that Nichols undergo a medical examination pursuant to the PIP statute, Section 627.736(7)(b), which removes a carrier’s responsibility to pay benefits “[i]f a person unreasonably refuses to submit to an examination.” When Nichols ultimately failed to attend an examination and State Farm refused to pay additional benefits, Nichols sued State Farm alleging breach contract. Thereafter, State Farm offered Nichols a settlement in the amount of $250, conditioned upon Nichols executing a general release in its favor. At the time Nichols also had an outstanding uninsured motorist (“UM”) claim arising from the same accident – which eventually settled for $13,000 – and, fearing that the release would extinguish both claims, Nichols rejected the offer.  State Farm later claimed that it never intended for the release to extinguish the UM claim. The trial court found that Nichols unreasonably refused to submit to the examination and was not entitled to any recovery. 

Based upon the trial court’s ruling, State Farm requested attorney’s fees and costs under the offer of judgment statute, Section 768.79 et seq., Fla. Statutes.  The trial court initially denied the request, stating that the offer of judgment statute did not apply to PIP suits. However, days later, the Third District Court of Appeal specifically held that the offer of judgment statute did apply to such suits. See U.S. Sec. Ins. Co. v. Cahuasqui, 760 So.2d 1101 (Fla. 3d DCA 2000), review dismissed, 796 So.2d 552 (Fla. 2001). Upon reconsideration, the trial court awarded $23,199 for fees to State Farm, but certified the issue of whether the offer of judgment statute applied to PIP suits to the Fifth District Court of Appeal as a question of great public importance.  On appeal to the Fifth District, Nichols raised a second issue, whether State Farm’s settlement proposal satisfied Florida Rule of Civil Procedure 1.442(c)(2)(C)-(D), which requires that such a proposal “state with particularity any relevant conditions” and “state with particularity all nonmonetary terms.”  Nichols claimed that State’ Farms offer was ambiguous due to the uncertain impact the release had on her UM claim. 

On the certified issue, the Fifth District held in Nichols v. State Farm Mutual, 851 So.2d 742 (Fla. 5th DCA 2003), that Section 768.79(1) applied to “any civil action for damages filed in the courts of this state,” thereby including PIP suits.  However, the Fifth District concluded that because the scope of State Farm’s release “could not be determined without resort to clarification or judicial interpretation,” State Farm’s settlement proposal was too ambiguous to satisfy Rule 1.442, and reversed the trial court’s award of attorney’s fees to State Farm. The Supreme Court accepted review from the Fifth District based upon the certified question.

Upon review, the Florida Supreme Court affirmed the Fifth District in full, determining that a suit for PIP benefits is a “civil action for damages” to which the offer of judgment statute applies, but holding that in the instant suit State Farm’s offer failed to satisfy the particularity requirements of Florida Rule of Civil Procedure 1.442. 

On the certified question, following a three-part analysis, the Supreme Court agreed with the Fifth District, First District (see Tran v. State Farm Fire & Cas. Co., 860 So.2d 1000 (Fla. 1st DCA 2003) and Third District (see U.S. Sec. Ins. Co. v. Cahuasqui, 760 So.2d 1101 (Fla. 3d DCA 2000)) Courts of Appeal.  First, the Supreme Court held that the offer of judgment statute, Section 768.79(1), Florida Statutes, includes PIP lawsuits. The Court rejected Nichols’ argument, that such suits would better be characterized as actions for “benefits” or “security,” because such is “a distinction without a difference.” Second, the Court ruled that the PIP statute’s attorney’s fees provision and the statute cross-referenced therein, Sections 627.736(8) and 627.428(1), Florida Statutes, respectively, did not preclude application of the offer of judgment statute to insurers in PIP lawsuits. “Given the lack of conflict” between the PIP fee provisions and the offer of judgment statute, the Supreme Court rejected the notion that the expression of attorney’s fees in the PIP provisions implied its exclusion from the offer of judgment statute. Accordingly, an insurer in Florida may recover its own attorney’s fees if it satisfies the conditions of the offer of judgment statute.  Third, the Supreme Court found that application of the offer of judgment statute in PIP lawsuits did not render the PIP system unconstitutional, determining that “allowing PIP insurers to recover attorney’s fees under the offer of judgment statute … would [not] fundamentally change the essential characteristics of the PIP system and [would not] deny access to courts.”  The Supreme Court hypothesized there to only be two circumstances in which insurers would be entitled to fees in a PIP suit: “(1) where the insured recovers nothing at trial, as happened in this case; and (2) where the insured rejects an offer that turns out to be at least one-third greater than the damages awarded at trial, when added to any attorney's fees, taxable costs, and prejudgment interest that the insured accumulated before the offer.” 

The Supreme Court also found that State Farm’s settlement proposal failed to satisfy the particularity requirement of Rule 1.442(c)(2)(C)-(D), concluding that “State Farm’s settlement proposal failed to eliminate ambiguity regarding Nichols’s outstanding UM claim and thus [could] not support an award of attorney’s fees.” Here, State Farm’s proposal stated that it would be “a full and final satisfaction and settlement of any and all of Nichols's claims and causes of action in, or arising out of, the above-styled case,” and further provided for a “general release … which will be expressly limited to all claims, causes of action, etc.” The Supreme Court found that while the UM claim was not technically in the “above-styled case,” it “could have been viewed as a claim ‘arising out of … the above-styled case,’ because it arose from the same set of facts.” Thus, the Supreme Court held that State Farm failed to satisfy Rule 1.442’s particularity requirement where it did not “clarify” which of its claims were to be extinguished by the release.


Rivera v. Publix Super Markets, Inc., 31 Fla. L. Weekly D1562 (Fla. 4th DCA 2006).  Publix Super Markets (“Publix”) offered a proposal for settlement to Rivera, specifying as conditions that Rivera “execute a general release, a no-lien affidavit, a ‘hold harmless’ agreement, and a stipulation for dismissal.”  The specific terms and conditions to be contained in these documents were not stated, and Publix did not attach copies of the forms to be used to its offer.  Subsequently, pursuant to Florida Rule of Civil Procedure 1.442, the trial court awarded attorney’s fees to Publix based upon its offer of judgment.  Rivera appealed.

The Fourth District Court of Appeal reversed, holding that Publix’s offer of judgment “failed to state the non-monetary terms with the particularity [as is] required by [Rule 1.442(c)(2)(C)-(D)].”  Here, the Fourth District found that Publix’s “willingness to allow [Rivera] to review these proposed agreements at the offices of [Publix’s] attorney [was] facially insufficient.”  In Swartsel v. Publix Super Mkts., Inc., 882 So.2d 449 (Fla. 4th DCA 2004), the Fourth District stated that Rule 1.442 “must be construed in favor of the offeree when [the offer] does not make clear precisely what is being proposed.”  On appeal, Publix argued that Swartsel was inapplicable to the instant case because the instant case was already in progress when Swartsel was decided.  The Fourth District rejected this argument, however, because “[a]n appellate opinion explaining and applying the meaning of the law is applicable to all cases in progress and not yet final when it was released.”   

Civil Procedure


Stowe v. Universal Property & Cas. Ins. Co., 31 Fla. L. Weekly D1859 (Fla. 4th DCA 2006).  In 2001, Stowe sued Universal Property & Casualty Insurance Company (“Universal”) for breach of an insurance contract.  Universal answered and asserted that Stowe’s claim was not covered under Stowe’s policy. From 2001 to 2004, the parties conducted discovery.  In May 2004, Stowe filed a notice to set the case for trial pursuant to Florida Rule of Civil Procedure 1.440.  However, the trial court returned the notice to Stowe because Stowe had failed to comply with the trial judge’s prior ruling requiring a “mandatory hearing” before he would set a trial in this case.  In July 2004, with the parties’ agreement, the trial judge then referred the case to non-binding arbitration pursuant to Section 44.103, Florida Statutes (2004).  The arbitration took place on September 1, 2004.  On September 21, 2004, Stowe, perceiving a negative arbitration result, scheduled a “mandatory hearing” before the trial court for October 26, 2004, attaching a copy of his May 2004, notice for trial.  On September 29, 2004, the arbitrator rendered his decision finding that the insurance policy did not cover Stowe’s claim.  Thereafter, Stowe did not file a motion for trial.  On October 28, 2004, Universal moved for the entry of a final judgment in accordance with the arbitrator's decision pursuant to Section 44.103(5), Florida Statutes, and Florida Rule of Civil Procedure 1.820(h).  The trial court granted Universal’s motion and entered final judgment.  Stowe appealed.

The Fourth District Court of Appeal affirmed, holding that a motion for trial filed after a Section 44.103 arbitration hearing but before the rendition of the arbitrator’s decision does not comply with Florida Rule of Civil Procedure 1.820(h).  Section 44.103(5), Florida Statutes, provides that an arbitration decision “shall be final if a request for a trial de novo is not filed” within the time provided by the Supreme Court rules.  Rule 1.820(h) provides that “[i]f a motion for trial is not made within 20 days of service on the parties of the [arbitrator’s] decision, the decision shall be referred to the presiding judge, who shall enter such orders and judgments as may be required to carry out the terms of the decision …”  Here, Stowe’s failure to request a trial within the time frame set forth in Rule 1.820(h) created the trial court’s right to enforce the arbitration award. See Johnson v. Levine, 736 So.2d 1235 (Fla. 4th DCA 1999).  After a review of recent Florida Supreme Court decisions in favor of bright-line rule interpretation (see Lamb v. Matetzschk, 906 So.2d 1037 (Fla.2005); Saia Motor Freight Line, Inc. v. Reid, 31 Fla. L. Weekly S281 (Fla. 2006); Wilson v. Salamon, 923 So.2d 363 (Fla.2005), the Fourth District “conclude[d] that Stowe’s notice for trial served before the rendition of the arbitration decision did not comply with [the plain language of] Rule 1.820(h).”


Kirkland's Stores, Inc. v. Felicetty, 31 Fla. L. Weekly D1559 (Fla. 4th DCA 2006).  Felicetty (“Plaintiff”) brought the underlying negligence complaint against Kirkland’s Stores (“Defendant”).  Defendant filed an answer and affirmative defenses that, several months before trial, were stricken by the trial court with leave to file an amended pleading.  Thereafter, Defendant failed to file an amended answer.  A day before the scheduled trial date, Plaintiff moved for default, and, subsequently, Defendant still did not file an amended answer and did not move to vacate the default.  The trial court then entered a default judgment on the issue of liability against Defendant for its failure to file amended pleadings and, alternatively, as a sanction for Defendant’s attorney disregarding several orders of the court involving discovery and related issues.  With respect to this latter point, the trial court considered on the record and in its order the six (6) factors outlined in Kozel v. Ostendorf, 629 So.2d 817 (Fla.1993), in determining whether dismissal of the action with prejudice was a warranted sanction based upon Defendant’s attorney’s behavior.  The trial court then determined that the sanction was appropriate and dismissed the matter.  Defendant appealed.

The Fourth District Court of Appeals affirmed, holding that the trial court did not abuse its discretion by entering a default on liability against Defendant, because the court satisfied the “reasonableness” test outlined in Canakaris v. Canakaris, 382 So.2d 1197 (Fla.1980), to wit “reasonable men could differ as to the propriety of the action taken by the trial court,” and thus the court’s action “was not unreasonable and there [could] be no finding of an abuse of discretion.”  Here, the record clearly showed “that the trial judge gave this matter very careful and thoughtful consideration, focusing on the specific circumstances of the case before him.”  As such, the Fourth District affirmed the trial court where the record showed that: Defendant failed to make its discovery and defenses available to Plaintiff before trial; Plaintiff thus did not know what would be allowed into evidence; Defendant’s delays were all “self-inflicted,” i.e. Plaintiff was completely “faultless”; and, Plaintiff was 73 years old and of failing health, and Defendant’s delay tactics were denying here “right to her day in court.”

Insurance Contracts


Bean v. Prevatt, 31 Fla. L. Weekly D 1835 (Fla. 2d DCA 2006).  Bean purchased a lot and mobile home in Polk County from Prevatt in 2001.  Pursuant to the agreement for deed between the parties, Bean was responsible for all improvements and repairs on the property, and was required to maintain insurance on the property “against loss by fire, windstorm and tornado,” the proceeds of which were to “be applied to the payment of the indebtedness herein, or at the option of [Prevatt], to the repair or replacement of the improvements upon said property.”  In 2004, after several hurricanes swept through Polk County, Bean’s mobile home’s roof sustained significant structural damage.  Bean filed a claim with the insurer, which presented Bean with a check for $12,139.73, payable to both Bean and Prevatt for repairs.  Prevatt refused to effectuate repairs, however, and instead demanded that Bean release the check to him to pre-pay the principal balance of the mortgage indebtedness.  When the two could not resolve this dispute, Prevatt filed an action to foreclose on the property.  Bean filed an answer and sought declaratory relief.  Following an evidentiary hearing, the trial court determined that, pursuant to the contract, Prevatt was entitled to all of the proceeds from the insurance settlement, as well as attorney’s fees and costs pursuant to another provision in the contract.  However, the court estopped Prevatt from foreclosing on the property in the future based upon Bean’s failure to repair.  Bean appealed, primarily based upon a contractual interpretation argument, arguing that the language of the contract required him only to insure against “windstorm and tornado” damage, and not hurricane damage.  

The Second District Court of Appeal , though sympathizing with Bean’s case and urging the State Legislature to regulate the law governing such mortgage covenants “to ensure that homeowners are reasonably permitted to rebuild in the aftermath of destructive hurricanes,” affirmed the trial court’s judgment “because the agreement between the parties specifically authorize[d] this relief and no statute prevents it.”  In the instant matter, Bean not only failed to preserve his appellate argument in the trial court, but, moreover, “[e]ven if this issue were preserved, the trial court’s ruling was legally correct” because “[h]urricane losses are covered either by windstorm or flood insurance.” See Gen. Star Indem. Co. v. W. Fla. Vill. Inn, Inc., 874 So.2d 26 (Fla. 2d DCA 2004).  Thus, the contract language was clear that “Prevatt has the sole discretion to determine how the insurance proceeds [were to be] applied.”  

Contracts – Releases

Cain v. Banka, 31 Fla. L. Weekly D1780 (Fla. 5th DCA 2006).  Cain, a motobike rider at DGB Racing, a race track owned by Banka, filed suit against Banka for injuries allegedly sustained by Cain in 2002 while riding his motocross bike at the track.  Specifically, Cain claimed that the track and jumping surface were negligently designed and maintained.  In response, Banka testified that: (1) the track required all individuals who participated in races and practices to become a DGB member and to sign a master release; and (2) that Cain signed the DGB master release in 1999.  The subject release provided that each driver generally release DGB and Banka and included an exculpatory clause that provided: “The undersigned … being duly aware of the risks and hazards inherent upon entering upon said above mentioned premises and/or in participating in any races or practices held [thereon] … hereby elects voluntarily to enter upon said premises, knowing their present condition and knowing that said conditions may become more hazardous and dangerous … [and] hereby voluntarily assumes all risks of loss, damage, injury, including death, that may be sustained by the undersigned while in, on or upon the above mentioned premises.”  The trial court barred Cain’s claim based upon the release, finding it to be clear and unambiguous, and granted summary judgment in favor of Banka.  Cain appealed.

The Fifth District Court of Appeal reversed, concluding “the language of the 1999 written release was not sufficiently clear and unequivocal to inform [Cain] that he was executing a perpetual release of personal injury claims.”  Here, where Cain’s injury occurred three years after he signed the release, and the release did not contain express language “informing [Cain] that it covered each and every occasion in the future that he visited the track,” the release was ineffective to bar Cain’s 2002 claim.  “Given that exculpatory clauses are disfavored in the law and are strictly construed against the party seeking to be relieved of liability, Sunny Isles Marina, Inc. v. Adulami, 706 So.2d 920 (Fla. 3d DCA 1998), those intended to encompass present as well as future events must state so with clarity and precision.”  The Fifth District did not find Banka’s reliance upon contract law cases, where “the absence of a time period in a contract is not fatal to its enforceability,” persuasive, same being thwarted by the requirement of the “law governing enforceability of exculpatory clauses” that an exculpatory clause, disfavored in the law, be clear and unequivocal. 
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